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October 13, 2007
	
	


Kate O(Connor

The State Bar of California

Office of Legal Services, Access & Fairness Programs

180 Howard Street, 10th Floor

San Francisco, CA 94105

Re: Comments on Draft Report Regarding Nonprofit Entity Legal Practice in Response to Frye v. Tenderloin Housing Clinic, Inc. (2006) 38 Cal. 4th 23

Dear Ms. O(Connor and the Board of Governors:

These comments are submitted on behalf of clinical faculty members at various California law schools.  The following individuals join in the views expressed here:   Professor Mark N. Aaronson (Director, Civil Justice Clinic, UC Hastings College of the Law); Professor Angelo Ancheta (Director, Katharine & George Alexander Community Law Center, Santa Clara University School of Law); Professor Cecilia Arnold (Supervising Attorney, Community Legal Services, UOP/McGeorge School of Law); Professor Steven Berenson (Thomas Jefferson School of Law); Professor Gary Blasi (UCLA School of Law);  Professor Connie de la Vega (Academic Director of International Programs, University of San Francisco School of Law); Professor Bill Ong Hing (Director of Clinical Programs, UC Davis School of Law); Professor Helen H. Kang (Acting Director, Environmental Law & Justice Clinic, Golden Gate University Law School); Professor Lawrence Marshall (Associate Dean of Public Interest and Clinical Education, Stanford Law School); Professor Sharon A. Meadows (Director, Criminal and Juvenile Justice Law Clinic, University of San Francisco School of Law); Professor Deirdre Mulligan (Director of the Center for Clinical Education, UC Berkeley School of Law); Professor William W. Patton (Associate Dean of Clinical Programs, Whittier Law School);  Professor Robert Seibel (California Western School of Law); and Professor Marci Seville (Director, Women(s Employment Rights Clinic, Golden Gate University School of Law). 

We write to highlight our concerns about the proposed adoption of new regulations contained in the above-referenced Draft Report (hereinafter (Report(). The recommendations in the Report (1) overstep the California Supreme Court(s express mandate in Frye by fixing a problem that does not exist, and (2) risk inviting unintended consequences generally and, in particular, for clinical legal education programs that provide students with well-supervised and high quality real client experiences as part of the academic curriculum.
In Frye, the Court balanced the First Amendment expressive and associational rights applicable to nonprofit law practices and indicated that it would consider enhanced regulation of such practices only if the proposed regulations addressed a demonstrated danger of injury to clients.  Frye, 38 Cal.4th at 50. In contrast, the Report reframes the Court(s referral as asking whether additional regulations of nonprofit entities are warranted. Report at 4. This reframing leads to an ill-advised set of recommendations.

The Report offers no findings in support of a compelling need to add a new layer of State Bar regulatory provisions for not-for-profit legal practices. It reiterates what the Court noted in Frye, namely that nonprofit corporations are currently subjected to more oversight than for-profit corporations as a condition of securing and maintaining their nonprofit status. The Report also recognizes and reaffirms that lawyers are bound by rules of professional conduct and ethical obligations regardless of where and how they practice law. Furthermore, a fair reading of the actual data and information set forth in the Report indicates that the level of client complaints in the everyday practice of law in the nonprofit setting is less than, not similar to, what one finds in the for-profit setting.  Despite acknowledging relatively extensive existing regulatory oversight of nonprofit legal providers and an absence of compelling need to craft additional regulations, the Report recommends the establishment of a new regulatory system. Were such regulations to be adopted, there almost certainly will be unanticipated and non-salutary consequences.  

Our specific concern is that with respect to law school clinics, the imposition of new  regulatory requirements will have problematic effects not only for the practice of law but also for how law schools develop and integrate clinical programs as part of the educational curriculum.  The repercussions will fall most heavily on in-house clinics and the support afforded them.

Most accredited California law schools have in-house clinics where full-time clinical faculty members supervise law students in providing free legal services to low-income individuals and community groups and on public interest matters. None of the information gathered by the State Bar indicates any problem in the quality of representation and loyalty provided to clients by law school in-house clinics.  Responsibility for legal practice decisions ultimately rests with a clinic(s participating faculty members, who are licensed to practice law and almost always have substantial legal experience. In the law school setting, the independence of judgment required of lawyers is further bolstered by principles of academic freedom that protect all faculty members from inappropriate interference in their teaching.  Yet the Report requires law school clinics, like any other not-for-profit legal services provider, to register and comply with new bureaucratic requirements.

One potentially troubling area pertains to the impact of how standardized compliance requirements are formulated and applied in the law school setting.  A common assumption is that the legal structure for the not-for-profit practice of law is a public benefit corporation which has received federal 501(c)(3) tax-exempt status as a legal services provider.  To our knowledge, none of the in-house clinics at an accredited California law school is separately organized as a nonprofit legal services corporation.  In-house clinics are, however, part of parent educational institutions, which need to meet comparable organizational and operational requirements.  For private law schools, there are the same kinds of checks on charitable educational institutions as there are on charitable legal services providers.  There also are public law schools, which though not organized as private nonprofit corporations, function under similar constraints. In addition, most law schools in California are subject to ongoing scrutiny as educational institutions by the American Bar Association (ABA) as a national accrediting body or by the State Bar as a state accrediting agency.

Rather than accounting for these differences in formulating policies or developing (safe harbors( for compliance, the applicable bureaucratic rules may well rely on a formalistic and overbroad shorthand which presumes that the operative structure for a not-for-profit legal services provider is a separate 501(c)(3) public benefit corporation.  In order to reduce the demands of compliance, or the risks of non-compliance, law schools may feel compelled to scale back or otherwise reorganize their clinical structure and offerings.  This might include spinning-off and incorporating as independent entities their in-house clinics.  Such a development would represent a substantial step backward in the effort to integrate hands-on practical training into the mainstream of legal education at great cost to students and clients alike.  

New requirements also may pose new opportunities for some law schools to question their commitment to supporting in-house clinics for their students.  Because of the low student-faculty ratios necessary, in-house clinics are more expensive to support than standard classroom courses or externship programs in outside legal services offices.  A common student-faculty ratio in an in-house clinic is six or eight to one.  A chief pedagogical advantage of in-house clinics is that the same person serves as a student(s case supervisor and course instructor, which facilitates greatly multi-dimensional law student learning from practical experience.  The opportunities to seize teaching moments from real practice situations as they occur are especially important in identifying and discussing professional role responsibility and ethical issues.

While considerable progress has been made in the last two decades to provide increased in-house clinic opportunities for students notwithstanding the considerable expense, there has been a history of serious faculty and administrative opposition.  Some law schools still have a significant number of faculty members who view teaching skills such as client interviewing and counseling, mediating and negotiating, real transactional planning, and trial and appellate advocacy as something to be learned outside of the law school curriculum and after graduation.  Administrators are, of course, always sensitive to programmatic costs.  Continuing fragility of support for clinical legal education, particularly in-house clinics, on both pedagogical and financial grounds, is not something to be underestimated.

Another set of issues concerns the impact of new regulatory requirements on how law schools organize their clinical programs, which vary considerably.  For example, the Report envisions a single designated (head of legal practice.(  Within a single law school, there may be a multiplicity of different in-house clinics.  To designate a single person as (head of legal practice( or to have multiple (heads of legal practice( will have educational and organizational consequences.  While such an externally imposed change well may be accommodated, there are also likely to be collateral consequences financially, programmatically, and in terms of faculty and staff morale.

The Carnegie Foundation for the Advancement of Teaching has recently published a study that calls for a much greater integration of real client clinical experiences into the mainstream legal curriculum than is presently true at most law schools.  William M. Sullivan, et al., Educating Lawyers:  Preparation for the Profession of Law (Jossey-Bass 2007).  Although not be design, the Report(s recommendations are apt to have an opposite effect.  Their likely impact is also at odds with longstanding positions of the organized bar and the judiciary, both of which have been staunch supporters of increased opportunities for students to get real client clinical experiences within the law school curriculum.  The progress made to date regarding the development of clinical legal education would not have occurred but for the adoption of ABA accreditation standards, which mandate and promote live-client and other real-life practice experiences (e.g., 2006-07 ABA Standards for Approval of Law Schools, Standard 302(b)(1)), and the enactment of judicially promulgated rules of court which authorize students to practice law under attorney supervision (e.g., California Rules of Court, Rule 9.42 (2007)).  The State Bar should be looking at new ways to encourage, not impinge on, the development of strong clinics at California law schools.

Finally, we concur in the comments and conclusions presented in separate letters by the Impact Fund and the Legal Aid Association of California on behalf of California nonprofit legal services organizations.  The factual investigation undertaken after the California Supreme Court(s decision in Frye does not support the case for additional State Bar regulation.  Further, the probability of unintentional adverse consequences is high, especially for the continuing effort to strengthen and expand supervised practice experiences for law students.  Not only do the Report(s proposals venture beyond the Court(s referral, the likely costs of compliance, financially and otherwise, for nonprofit legal practices and the public, far outweigh any conceivable benefit.  

We urge the State Bar not to adopt the Report(s recommendations to establish new regulations for the not-for-profit practice of law.

Respectfully yours,

Mark N. Aaronson

