Adapted from the ILRC’s Manual Entitled, “Naturalization and U.S. Citizenship: The Essential Legal Guide.”  Published in October 2006

Exceptions to the English Language Requirement


The following four categories of applicants do not have to fulfill the English language requirement:  

a) A person who, on the date of filing his or her application for naturalization, is over 50 years old and has been living in the U.S. as a lawful permanent resident for at least 20 years.
  This is referred to as the “50/20 rule."

b)
A person who, on the date of filing his or her application for naturalization, is over 55 years old and has been living in the U.S. as a lawful permanent resident for at least 15 years.
   This is referred to as the “55/15 rule."

c)
A person who is unable to comply with the literacy requirement (and the knowledge of U.S. history and government requirement as well -- see § 7.5) because of a “physical or developmental disability” or a “mental impairment."
  This exception -- known as a “disability exception” or “disability waiver"
 -- was added to the Immigration and Nationality Act in 1994.  See § 7.7 for a thorough discussion of disability exceptions.

d)
A person who qualified for the Hmong Veterans’ Naturalization Act of 2000, which provided an exemption from the English language requirement and special consideration for civics testing for certain Laotian refugees and their spouses, who served along side U.S. military forces in Southeast Asia between 1961-1978.  See § 7.14 for more information.

Special Rules on U.S. History and Government Requirement


Unlike the English language requirement, there are no blanket exceptions to the U.S. history and government examination based solely upon age and long-term lawful permanent resident status.  Applicants exempted by the 50/20 and 55/15 rule from literacy requirements still have to be tested in history and government.
   However, some special conditions may apply to some applicants.

a)
There is an exception from the history and government (or civics) requirement for some applicants with physical and mental impairments.  A person who is unable to comply with the civics requirement for naturalization may apply for an exception “because of physical or developmental disability or mental impairment.”  See the discussion of this exception below in § 7.7 of this manual.  

b)
There is an easier test for applicants 65 or older and who have been lawful permanent residents for at least 20 years.  The Immigration and Nationality Technical Corrections Act of 1994 provides for “special consideration” in testing on U.S. history and government for applicants 65 years of age or older who have been lawful permanent residents for at least 20 years.  CIS Regulations have defined “special consideration” to mean that instead of having to study 96 questions about U.S. history and government, these applicants only have to study 25 questions.  The applicant will be asked 10 questions from that list, and must get at least 6 right during their interviews.  


Because they will also qualify for the age exemption from the English requirement, these applicants will just be required to answer questions about their applications and the civics questions in their own language.  See Chapter 8 for a discussion of translation issues.

c)
Native-Language Testing for 55/15 and 50/20 applicants.  Applicants who do not have to be tested in English because they are over 50 and have been lawful permanent residents for at least 20 years, or are over 55 and have been lawful permanent residents for at least 15 years can be tested in their own language with the assistance of an interpreter.


According to the CIS's regulations, the interpreter may be selected by either the applicant or by the CIS, but the CIS may disqualify an interpreter provided by the applicant in order to make sure the applicant is answering the substance of the questions by herself without assistance from the interpreter.
  Not every CIS office follows this instruction, however.  See Chapter 8 for a more detailed discussion of CIS translation policies.

Retesting


If an applicant does not pass her exam on English and/or U.S. history and government at either her CIS interview or through the standardized test, she can take the exam again, according to the rules described below.


Exam at the CIS Interview.  If a CIS adjudicator determines that an applicant did not sufficiently demonstrate knowledge of English or U.S. history and government during her interview, the applicant can be re-tested.
  The new test must be given within 90 days.
  An applicant can request that the interview be rescheduled for more than 90 days from the date of the first interview, but s/he must agree to waive the requirement that the service render a determination on the application within 120 days from the initial interview.
 


If the applicant cannot attend a scheduled interview, she may send a certified letter to the CIS Citizenship Branch where she was interviewed, requesting a postponement of the second examination to a later date.  Make sure to check the procedures in your own CIS jurisdiction to see how this works.  If she fails to appear for that second interview without having notified the CIS that she could not appear, the CIS will consider her as having failed the examination and deny her application.
  


If an applicant must go to her interview without a legal worker, she should consider taking along a friend or relative who has gone through the process, or understands English well, or preferably both.  Then if something goes wrong in the interview, the applicant and her friend—a “lay advocate”
—can talk to a supervisor or the Chief of the Citizenship Branch right after the interview.  Generally, only the applicant's attorney or a BIA accredited representative can accompany an applicant to her naturalization examination (except in some instances with applicants who have disabilities).  However, a friend, a relative, or an unaccredited legal worker can wait for her in the waiting area to provide guidance and moral support after the exam, and can accompany her to see a supervisor, if necessary.  It is important to see the supervisor on the same day as the examination because some CIS offices videotape some of the naturalization interviews, and a videotape might help substantiate the applicant's complaint.  However, some CIS offices keep the videotape for just 24 hours before it is taped over (advocates should check local CIS district policy).

Introduction to the Disability Exceptions to the English and Civics Requirements

As discussed above, someone who is unable to comply with the literacy requirement and/or the knowledge of U.S. history and government requirement because of a “physical or developmental disability” or a “mental impairment" is entitled to having these naturalization requirements waived.  This exception -- known as a “disability exception” or “disability waiver" -- was added to the Immigration and Nationality Act in 1994.  On March 19, 1997, the CIS published a regulation implementing the disability exceptions to the English and history/government requirements.
  This regulation sets out rules that the CIS must follow in handling disability exception cases.

Following the establishment of regulations, the CIS published several memoranda and instructions for the public and for CIS adjudicators.  
Definitions of Qualifying Disabilities
A person does not have to meet the English language and/or United States history and government requirements if she can demonstrate that she is unable to comply with this requirement even with reasonable modifications in the testing process because:

1) she has a medically determinable physical or developmental disability or mental impairment, or combination of impairments;

2) the impairment(s) have lasted or are expected to last at least 12 months; and 

3) the loss of cognitive skills is not based on the direct effects of illegal drug use.

Several terms and aspects of this definition require discussion.

“Medically Determinable Impairment”
The term “medically determinable” in the regulation means an impairment that “results from anatomical, physiological, or psychological abnormalities which can be shown by medically acceptable clinical and laboratory diagnosis techniques."

Although the terms “medically determinable physical or mental impairment” do not spell out the inclusion of developmental disabilities, those disabilities are nevertheless covered by this definition.
  
These definitions are intended by the CIS to mostly match the definitions of disabilities used by the Social Security Administration (SSA).
  Applicants with disabilities like Alzheimer's disease, depressive conditions, mental retardation, learning disorders, dementia, memory loss, blindness, deafness, and even post-traumatic stress disorder may qualify if the condition affects the ability to learn and/or demonstrate English or U.S. history and government.
The Applicant Must Show the “Nexus” or Connection between His Disability and His Inability to Meet the English or Civics Requirement

In establishing eligibility for a disability waiver, special attention must be paid to explaining how the person’s disability, impairment, or combination of impairments actually prevents her from meeting the testing requirements for naturalization.  Showing the “nexus” or connection between the disability itself and the applicant’s inability to meet the testing requirement is critical to the success of the application.  The doctor can meet this requirement by including significant detail about the patient’s symptoms in her account of her clinical diagnosis and description of the patient’s condition.  Each symptom should be stated carefully and related to its specific effect on the person’s ability to acquire or demonstrate knowledge of English and/or U.S. history and government.
Example:  Angela Viellechner suffered a stroke last year.  Her stroke caused significant cerebral infarction (death of brain tissue) and has left her with severe and irreversible neurological damage.  Because of the widespread damage to the brain tissue she has suffered markedly decreased cerebral function and is incapable of remembering basic information, articulating, or learning.  Because of Angela’s condition, she is unable to learn a new language or U.S. history and government.


In the above example, the doctor has identified the applicant’s medical condition: “stroke causing significant cerebral infarction.”  The doctor also explained the impact of the medical condition on the person: “widespread damage to brain tissue.”  She then explained the symptoms of the medical condition as being “incapable of remembering, articulating, or learning.”  Finally, the doctor concluded that the medical condition prevented the person from meeting the testing requirements.

Old Age as “Medical Conditions”


The regulation does not include an exception for people who are unable to learn the required information due to their advanced age alone.  In many cases, however, there is a diagnosable medical reason why an elderly person cannot learn English or U.S. government and history.  Sometimes, because the elderly person has been able to complete the basic tasks of living, it has not occurred to him or her to be evaluated for a disability that affects learning new cognitive skills and facts.  A doctor might examine an elderly person and find that he has had a number of small strokes without knowing it, or has dementia, or has suffered memory loss.  The doctor could subsequently determine that such a condition(s) interferes with the individual's ability to demonstrate his knowledge of English or U.S. government and history.  
Combination of Impairments
The definition of disabilities set out by the CIS specifically includes a “combination of impairments.” This means that an applicant with two or more disabilities can qualify for a disability exemption based on their combined effect, even if each disability alone would not be severe enough severe to qualify for the exemption.  

Example:  Ludmilla Pavlova is 79 years old and suffers from mild dementia as well as partial hearing loss.  Her difficulty hearing exacerbates the trouble she has concentrating and remembering what she is trying to learn.  She has attempted to learn English but cannot, because of these disabilities.  Although neither the mild dementia nor partial hearing loss might alone qualify Ludmilla for a disability exemption from the English requirement, the combination could allow her to qualify.  Her doctor should consider the effects of both disabilities in combination when making her determination about Ludmilla's ability to learn English, and should discuss the effect of the combination of the disabilities in significant detail when completing the N-648 form.

Impairment Has Lasted or Will Last Twelve Months
The exception is for a “permanent” disability, which is defined as a disability that has lasted or is expected to last at least 12 months.  Applicants do not have to wait until they have had the disability for 12 months before they can be granted a disability exception, if their doctor states that the disability is expected to last for at least 12 months.

Reasonable Modification/Accommodations
The applicant must demonstrate that her disability causes her to be unable to take the test(s) even if the CIS makes “reasonable modifications” in the testing procedure.  Generally, this means that the CIS would be willing to make appropriate changes in the way that it conducts the interview, if that would enable the person to take the test.  Modifications might include providing a sign language interpreter for a deaf person or permitting a close family member to assist in asking the questions for a person with a mental disability.  
The “reasonable modification” provision might work for or against the applicant, depending upon what she is trying to do.  The “reasonable modification” requirement works in the applicant's favor if she elects to take the test, because she can demand the accommodations and modifications that she needs.  If, however, the applicant is applying for an exemption via the N-648 waiver, the CIS might deny her the exemption on the grounds that, in their opinion, she ought to be capable of meeting the requirement as long as CIS makes reasonable accommodations. 

Example:  Kwaku Ananse has a mild form of mental retardation, and is partially paralyzed.  He has spoken English well since he was a child, and is able to master the 100 civics questions required for naturalization.  If the CIS makes certain modifications to make the interview site physically accessible for him, none of his disabilities would make him unable to take the tests.  The CIS will not grant him a waiver of the test requirements based on his disabilities, because his disabilities do not prevent him from meeting the requirements.  Kwaku would not be able to show a nexus between his disability and his inability to meet the English and/or Civics requirements.

Applicants Must Show that the Disability Makes It Impossible to Meet Each Requirement (English Language and History and Civics) Separately
An applicant should not submit a general application to waive both the English and civics requirements.  She must show specifically how her disability prevents her from meeting each or both requirements, depending upon which requirements she needs to waive.

For example, some people with disabilities may be able to learn the civics material but cannot master a new complex skill such as learning English.  Others may have spoken English for years but are unable to master the list of 96 questions about U.S. history and government, because of particular memory or concentration problems.  Others may be unable to pass either test.  In every case, the applicant must show specifically how the disability makes it impossible for her to meet the test or tests that she needs to have waived.

The CIS will only grant exceptions to applicants whose disabilities have so severely impaired the applicant’s ability that the individual is unable to learn English and/or U.S. history and government, or from passing the English or U.S. history and civics tests.  Thus, the CIS will not grant the waiver for someone who has a disability that does not completely impair the person’s ability to speak or learn English and/or learn U.S. history and government such that the applicant cannot comply with the English and/or civics requirements.  Such an individual will be required to take the English and civics tests to try to become a U.S. citizen. 

Example: Sean Maloney is from Ireland and speaks fluent English.  Sean has a disability preventing him from learning U.S. history and government.  Although the CIS may waive the U.S. history and government test, they will not waive the English test because Sean speaks fluent English.

Applying for the Disability Exceptions: 
Preparing the N-648 Form
An applicant for a disability exception must submit a medical certification form, CIS form N-648, as documentation.
  The CIS created the two-page form N-648 specifically for the naturalization disability exemption.  The form asks the applicant to provide some personal information.  Most of the form, however, must be completed by the medical professional who has evaluated the applicant.  In this section the medical professional must:

· establish that he or she is familiar with the applicant's case and is capable of making a diagnosis of this disability;

· make a diagnosis showing that the applicant has a disability (including a DSM Code if appropriate);

· explain how the anatomical, physiological, or psychological impairment diagnosis was arrived at (including which medically acceptable diagnostic tests were used to reach the diagnosis).

· explain how the disability makes it impossible for the applicant to meet the English and/or civics requirement ( i.e. the “nexus” between the disability and the inability to fulfill the English and/or US government history and civics requirements); and 

· state under penalty of perjury that these statements are correct to the best of his or her knowledge.

Which Medical Professionals Can Complete the N-648?

The N-648 medical certification may be completed only by a medical doctor (including a psychiatrist), a clinical psychologist or a doctor of osteopathy, who is authorized to practice in the United States including the US territories of Guam, Puerto Rico, and the Virgin Islands.  Although the doctor must have expertise in diagnosing physical or mental impairments, it can be the applicant's own treating physician, so long as he or she has this expertise.
How to Complete the N-648 Form
The N-648 has a basic set of instructions for filling out the form along with a five-page attachment of instructions describing, among other things, what is required for the naturalization examination.  This information should help doctors determine whether the applicant can take and pass the exam or if a waiver is warranted.

The N-648 form requests brief biographical information from the applicant and an authorization to release medical records to the CIS.  The bulk of the form is to be completed by the medical doctor or clinical psychologist.  Most of the questions require brief answers except Question 3, which asks the doctor to (1) describe any of the applicant's disabilities that (2) prevent her from being able to learn English and/or U.S. history and government or from being able to pass the required exams.  The doctor or psychologist should note whether the applicant should be exempted from both requirements, or just one.  

Example: Franz has a severe learning disability that makes it impossible for him to learn English.  Yet, Franz has a good memory so he has learned most of the 100 questions for the U.S. history and government exam.  Franz's doctor wrote on the N-648 that although Franz's disability prevents him from learning English, Franz would be able to demonstrate that he knows enough U.S. government and history to pass the exam.

The key to completing the form is to adequately address the above issues and to explain the “nexus,” or cause- and- effect relationship, between the applicant's disability and the applicant's inability to demonstrate a sufficient knowledge of English and U.S. government and history.  Doctors should not assume that just because they note that the applicant has a certain disability means the CIS will know that the disability will prevent the applicant from demonstrating English and U.S. history and government.  Everything must be thoroughly spelled out for the CIS adjudicator adjudicating the case.

Example: Julie has mental retardation making it impossible for her to demonstrate sufficient knowledge of both English and U.S. history and government.  Julie went to her doctor, Dolores the Doctor, to complete the N-648.  Instead of merely writing that Julie has mental retardation, Dolores also wrote how severe the mental retardation was, listed the diagnostic tests she used to determine that Julie has mental retardation, and discussed in significant detail exactly why the mental retardation actually keeps Julie from being able to learn English and U.S. government and history.  

It may be difficult for many doctors to answer all the questions asked on the N-648 in the small boxes provided.  Thus, it is probably necessary for the doctors to write, “See Attached Letter” in the spaces provided on the N-648 and attach a letter that answers all the questions.  
How Advocates, Doctors, and Social Workers Can Work Together
Notwithstanding the fact that many doctors are extremely busy, it is essential that advocates make them aware of the significant detail CIS requires to approve the disability waiver.  Practioners should look to develop relationships with the doctors of their clients, and might even help the doctors complete the N-648 form.  It is helpful to send a sample N-648 to the doctor, review a draft of a N-648 that the doctor has completed, and then give the doctor input to assist her in finalizing the form.  Sometimes it is necessary to suggest some of the actual language for the doctor to use and some attorneys actually draft the text for the medical professional to use as a basis for completing the N-648.  Because the May 10 memo makes it clear that significant and specific detail is required in the description of the nexus between disability and inability to take the test, practitioners may want to share examples of the patient’s symptoms/behavior with the doctor, so that the doctor may include them in the N-648.  The practitioner may wish to explain the typical ways in which candidates for naturalization learn English and civics (through ESL programs, private tutoring, English language television, audio tapes and the like) so that the doctor can consider the skills necessary for assimilating information in that way, and clarify the applicant’s incapacity for doing so.
Additionally, a client's social worker or caseworker can be instrumental in helping a doctor complete a thorough N-648.  Because social workers and caseworkers have many clients who need N-648 forms completed, the worker can become experienced in what is necessary to complete these forms.  Case workers and social workers are well versed in the disabilities that their clients have, and thus can be the bridge between the medical and legal problems that a client has.  Many times it is the social worker that has suggestions for the doctor on how to describe the impediment the disability is causing on the applicant on the N-648.  Practitioners must take advantage of a client's social worker.  

Example: Yen is a paralegal helping her client who has a disability apply for naturalization.  Yen asks her client for the phone number of the client's social worker.  After a phone conversation, Yen and the social worker agree that the social worker will work closely with the doctor to complete the N-648.  They agreed to do this because the social worker has helped many others complete their N-648s, she has a relationship with the doctor already, and she is very knowledgeable about the client's condition.

The CIS Must Make Reasonable Accommodations to the Naturalization Process for Applicants with Disabilities
Section 504 of the Rehabilitation Act of 1973 requires that the CIS make reasonable accommodations/modifications to the naturalization process to make it possible for applicants who have disabilities to get through the naturalization process.
 The CIS must make these accommodations whether or not the applicant is applying for a disability wavier.  But note, the CIS does not need to make reasonable accommodations and/or modifications if they substantially interfere with the naturalization program.  However, reason would dictate that if the necessary modifications would significantly interfere with the integrity of the test, then it would seem appropriate that a N-648 be submitted to waive the examination altogether.

Example:  Mark Smith is paralyzed from the waist down and he gets severe migraine headaches from the damage to his brain he suffered in a car accident.  Although Mark can speak English and has learned U.S. government and history, his severe migraine headaches prevent him from demonstrating his knowledge of government and history.  The CIS must accommodate Mark's wheelchair and provide environmental accommodations to limit the possibility of his getting a headache at his interview.  Alternatively, it might arrange for Mark to be interviewed away from the CIS in a setting which does not stimulate his headaches, with enough time flexibility to allow him to take the exam when he is feeling well.  If it is not “reasonably” feasible to make such arrangements, Mark should be able to qualify for the disability exception.

Examples of Accommodations

The ILRC feels that reasonable modifications to insist upon include allowing:

· wheelchair-accessible test sites;

· sign language interpreters;

· loud translators or written tests for people who have difficulty hearing;

· tests in Braille or large print, or oral questions for applicants who are blind;

· a family member, guardian, or maybe even a social worker to be present during the interview to act as an interpreter or help the applicant feel more calm and secure during the interview;  

· a family member, guardian, social worker, or legal representative to repeat and/or reword the CIS adjudicator's questions if the applicant is unresponsive to the adjudicator;

· an extension of time for the civics test for an applicant with a learning disability who does not request an exception to the testing requirements;

· questions which call for a “Yes” or “No” answer;

· the use of the applicant’s own translator (such as a family member or friend) rather than a translator provided by AT&T or the CIS ;

· a request that applicants with behavioral issues, or those who tire easily, or have problems sitting for long periods of time, be seen in a timely fashion (i.e., at the time indicated on the appointment notice) to maximize their interview performance level;

· requests for home interviews for applicants with certified health needs or medical conditions that make traveling painful or impractical; 

· a request that an approved applicant be allowed to take the oath administered by the CIS immediately after the completion of the interview where fatigue, pain, or behavioral issues would make it difficult or impractical to travel to the oath ceremony; 

· non-verbal communications such as tapping, blinking, or head nodding;

· questions in more simple language; and

· a request that CIS modify its policy of interviewing applicants in order to verify the information on the N-400 and instead accept sworn testimony from other individuals or receive documentary evidence (such as passports, school records, reports, doctor’s records, court records, etc.) to prove eligibility for naturalization.  It may be difficult to convince the CIS to agree with this suggestion.  The argument is that immigration law does not specify the manner of interview or examination, only that the adjudicator is authorized to take testimony “touching or in any way affecting the admissibility of any applicant for naturalization.”  It would probably be best to try this argument with applicants who cannot remember their addresses, ages, absences from the U.S. and other similar facts.  Try using relatives and documentary evidence to prove these facts which the applicant cannot remember or does not know.

Example: Mary Roberts has paranoid schizophrenia and never responds to government employees.  She gets very stressed in meetings with governmental officials unless her social worker or a family member is with her to help.  Mary's advocate requests that her mother and social worker attend the interview to help rephrase the questions and so she will be responsive during the interview.  Mary's mother will make the interview far less stressful for Mary, thus allowing Mary to more fully participate in the interview.

Practice Tip: When there is no CIS adjudicator who speaks the applicant’s primary language, consider having a social worker or someone else serve as a language interpreter in lieu of the AT&T operator.  This is less disorienting for the applicant and more efficient for the overall interview.
  Advocates, applicants, social workers, and family members should be creative in determining what accommodations and modifications to the naturalization process they will need.  There is no definitive list of them.  Conceivably, one could request anything that will help the applicant take the interview, pass the tests, and become naturalized.  Although the CIS will only provide “reasonable” accommodations, what seems reasonable to one person might not be reasonable to another.  Thus, it will not hurt to ask for the type of accommodations your clients need.  

The Oath of Allegiance for People with Severe Disabilities

Generally, all applicants for naturalization are required to take the oath of allegiance.  To fulfill the oath requirement an applicant must understand that she is:

(1) becoming a citizen of the United States,
(2) foreswearing allegiance to his or her country of nationality, and

(3) personally and voluntarily agreeing to a change of status.

Applicants are not required to understand the process with great sophistication.  Officers can and should attempt to explain the oath requirement in simplified language and permit the individual to respond to yes/no questions or accept physical signals as acceptable responses.

Example: Trahn is mentally retarded and has an IQ of 60.  He has applied for naturalization.  The examiner asks Trahn the following questions:  Do you like living here? Would you hurt any one in this country? Do you want to be an American like your mom?  Trahn answers yes, and the examiner finds that Trahn has met the requirement of being able to understand the process of swearing allegiance to the United States.


However, some individuals are “so severely disabled that they cannot, in any fashion or by any means, either demonstrate an understanding of the oath or communicate that understanding to the examiner.”  

Example: Finn was in a terrible accident last month and is now in a coma.  Prior to the accident he had submitted an application for naturalization and his appointment is today.  The examiner could ask Finn a million “yes” and “no” questions, but given Finn’s comatose state, he would be unable to answer.

On November 6, 2000, President Clinton signed into law a provision allowing the Attorney General to waive the oath requirement if in his/her opinion, the applicant can neither understand nor communicate an understanding of the meaning of the oath due to a physical or developmental disability or mental impairment.

A memorandum outlining the requirements and procedures implementing the law was published in June of 2003.
  Although final regulations are pending, the memorandum is in effect and advocates should refer to it when handling oath waiver requests.  What follows is a brief overview of the oath waiver requirements and procedures.
Establishing Eligibility for the Oath Waiver

In order to obtain a waiver of the oath of allegiance, applicants (or most likely their designated representatives, see below) must present evidence to the CIS with the N-400 naturalization application requesting the waiver even if it would be apparent to the naturalization examiner upon meeting or attempting to question the applicant.  However, if the oath waiver request becomes necessary after the N-400 has been filed, the documentation can be brought to the naturalization interview.  Unlike disability waivers, CIS has not created a special form to request the oath waiver, but rather requires that the applicant submit a letter from a medical or osteopathic doctor or a clinical psychologist licensed to practice medicine in the United States making the applicant’s case for the waiver.
  In addition to writing the letter, the ILRC suggests that applicants who are requesting oath waivers note the need for such a wavier on Section 3, Part I, the “Other” box of the N-400.  The applicant need not submit an N-648 in order to request the waiver of the oath of allegiance, but in all likelihood the individual will need an N-648 to have the English and U.S. History/Civics requirements waived as well (see §7-7).

Although the oath waiver requirements are similar to the English and/or U.S. history and government testing waiver requirements, there are some important distinctions between them.   Advocates should try to make sure that:

(1) The letter is written by the physician who has had the longest relationship with the applicant or is most familiar with the applicant’s medical history;

(2) The physician must describe the applicant’s condition/disability in lay terms that can be easily understood by both the applicant’s representative and the CIS. The physician should also include a medical diagnosis/definition if possible. 

(3) The physician should thoroughly explain how and why the applicant is unable to understand or communicate an understanding of the meaning of the oath and how the inability to take the oath is connected to the disability/condition.  

(4) The physician should indicate the likelihood that the applicant will be able to take the oath in the near future or ever.

(5) The physician should sign and state his/her credentials and medical board membership. 

“Designated Representatives”  

As mentioned earlier, CIS sees the waiving of the oath as only necessary in circumstances where individuals are so severely disabled that they cannot possibly understand or communicate their intentions.  Such individuals must generally rely on an agent or representative to act on their behalf.  For CIS purposes a naturalization application and any necessary waivers (N-648 and oath waiver requests) can be submitted by:

1. a legal guardian or surrogate appointed by a recognized court with jurisdiction over matters of guardianship or surrogacy or an appropriate state agency with authority to make such appointments in the jurisdiction of the applicant’s place of residence in the United States; or

2. in the absence of a legal guardian or surrogate, a U.S. citizen spouse, parent, adult son or daughter, or adult brother or sister.
  


The designated representative must provide documentation proving U.S. citizenship and a relationship to the applicant (marriage certificates, birth certificates, etc.)  In a case where a daughter, son, brother or sister is seeking to be the designated representative, s/he must also demonstrate that s/he is the primary caretaker of the applicant.

Example: Talu has Autism and lives with his sister Nanhn.  Talu has several brothers and sisters who live near by and his parents live in Nigeria.  However, Nanhn has been his caretaker and manages all his affairs.  Nanhn is a U.S. citizen, and is also Talu’s guardian.  Nanhn can submit Talu’s application for naturalization along with either proof of her guardianship or family relationship (along with proof of her U.S. citizenship and proof of primary responsibility for Talu).


The designated representative must sign the N-400 application in the preparer’s box and, in cases where the applicant is physically unable to sign, in the signature box as well.  In addition, representatives must attest in writing that to the best of their knowledge and belief no other person has been granted the legal guardianship or authority over the affairs of the applicant
 and must have knowledge of the facts supporting the applicant’s eligibility for naturalization.







� 	8 CFR § 312.1(b)(1); INS Operations Instructions 312.1(a)(2)(iii).  The examination on her application and her knowledge of U.S. history and government will be conducted through an official interpreter selected by the CIS or another qualified person selected by the applicant.  The CIS can disqualify an interpreter chosen by the applicant “to insure the integrity of the examination,” that is, if they think the interpreter may be substantively helping the applicant answer questions.  If the applicant's interpreter is disqualified, the CIS must provide its own interpreter in a timely manner.  8 CFR § 312.4.


� 	8 CFR § 312.1(b)(2); INS Operations Instructions 312.1(a)(2)(iii).


� 	INA § 312(b) added to INA § 312 by the Immigration and Nationality Technical Corrections Act § 108(b)(1) (1994).


� 	Although it is commonly called the “disability waiver,” the new provision actually exempts qualified applicants from the English and U.S. history and government requirements.  It is important to note that this exemption does not automatically apply to any naturalization applicant with a disability.  A person must apply for an N-648 waiver in order to receive the exemption.


� 	8 CFR § 312.2(a).


� 	If so, the CIS must provide its own interpreter in a timely manner.  8 CFR § 312.4.


� 	See 8 C.F.R. § 312.5(a).


� 	8 C.F.R., § 312.5(a).


� 	See 8 C.F.R. § 312.5(b).


� 	8 C.F.R. § 312.5(b).


� 	See discussion of lay advocates in Chapter 14.


� 	The final regulation appears at 8 CFR § 312 and was published in the Federal Register Vol. 62, No. 53, 12923 on March 19, 1997.  See INA § 312(b).


� 	8 CFR § 312.  Please note that the regulations do not specifically allow a person to receive a waiver if s/he can only show that a combination of impairments prevents her from demonstrating knowledge of U.S. history and government.  Please see footnote 37 for arguments which advocates and applicants can try to use to get around this problem. 


� 	8 CFR § 312.


� 	8 CFR § 312.


� 	INA § 312(b) and supplementary Information of the final regulation 8 CFR §312, Federal Register Vol. 62, No. 53, 12917. 


� 	8 CFR § 312.  The language of the regulation differs from definitions used by the SSA in its inclusion of language regarding drug use from the Technical Corrections Act of 1994, which created the disability exceptions.  SSA standards for Supplemental Security Income (SSI) eligibility can be found at 42 U.S.C. §§ 1381-1383(d).


� 	Please see 7-F for a copy of Form N-648.


� 	Regulations implementing § 504 of the Rehabilitation Act of 1973 provide that an agency of the Justice Department, such as CIS, may not utilize “criteria or methods of administration the purpose or effect of which would …(ii) [d]efeat or substantially impair accomplishment of the objectives of a program or activity with respect to handicapped persons.” 28 CFR § 39.130(b)(3).  CIS accommodation of applicants with disabilities is necessary so that the interview does not “defeat or substantially impair” Congress’ intent in INA § 312(b) to ensure that persons with disabilities are not denied naturalization.


� 	Steve Rosenbaum, Staff Attorney with Protection and Advocacy Inc. in Oakland, California, suggested some of these examples.


� 	“Memorandum from William R. Yates, Acting Associate Director, Bureau of Citizenship and Immigration Services. Procedures for Implementing the Waiving of the Oath of Renunciation and Allegiance for the Naturalization of Aliens Having Certain Disabilities.” June 30 2003. 


� 	“Memorandum from William R. Yates, Acting Associate Director, Bureau of Citizenship and Immigration Services. Procedures for Implementing the Waiving of the Oath of Renunciation and Allegiance for the Naturalization of Aliens Having Certain Disabilities.” June 30 2003.  


� 	“Memorandum from William R. Yates, Acting Associate Director, Bureau of Citizenship and Immigration Services. Procedures for Implementing the Waiving of the Oath of Renunciation and Allegiance for the Naturalization of Aliens Having Certain Disabilities.” 


�  	“Memorandum from William R. Yates, Acting Associate Director, Bureau of Citizenship and Immigration Services. Procedures for Implementing the Waiving of the Oath of Renunciation and Allegiance for the Naturalization of Aliens Having Certain Disabilities.” 


�  	“Memorandum from William R. Yates, Acting Associate Director, Bureau of Citizenship and Immigration Services. Procedures for Implementing the Waiving of the Oath of Renunciation and Allegiance for the Naturalization of Aliens Having Certain Disabilities.” 


�  	“Memorandum from William R. Yates, Acting Associate Director, Bureau of Citizenship and Immigration Services. Procedures for Implementing the Waiving of the Oath of Renunciation and Allegiance for the Naturalization of Aliens Having Certain Disabilities.” 
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